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REPORT OF H. O. SMITII, UNDER SECRETARY,
WATER DIVISION NO. 1.

To Mr. Adne Dobson, Stale Engincer and Scerctary of the
State Bowrd of Trrigubion: .

I subwit herewith my official report for the biennium end-
ing November 30, 1902,

During the year 1901 I inspected and reported to your
office 134 ditehes, and made and reported 77 gagings of
streams, of which 16 were of the Platte river at various
points, including Lexington, North Platte, Lewellen, Bridge-
port, and Mitchell,

In 1902 I inspected and reported on 192 ditehes, and made
112 gagings of streams, of which 26 were of the P'latte river,
making a total for the two years of:

Ditches inspected ... .. e v .. 326
Stream gagings .. ...t 189

At the beginning of my term of office there was but one
under assistant secretary in my division, Mr. Robert H. Wil-
lis, whose district comprised the Norvth Platte river and its
tributaries in Scotts Bluff and Cheyenne countieg, and who
bas continued to perform the duties of that office through
this biennium.

In 1901 Mr. I'remont G. Durand was appointed as under
assistant secretary for wafer distriet No. 1, water division
No. 1-A, which comprises the North Platte river and its
tributaries in Deuel and the two western tiers of townships
in Keith county. Over water distriet No. 1, water division
No. 1-B, Mr. Henry II. Prouty was appointed as under as-
sistant secretarvy in 1902.

As my division covers a large territory and about two-
thirds of the mileage of ditches and irrigated territory of
the state, the maintenance of these districts seemed necessary

for the prompt attention to complaints and the needs of



204 REPORT OF SECRETARY

irrigators, and the work accomplished by these under as-
sistunts has been very satisfactory.

During the months of July and August, 1901, there was a
shortage of water in nearly all the sireams that are depended
upon for irrigation, espeecially the Frenchman and Platte riv-
ers and Blue creck, which caused controversy between the
various ditch owners. T had but little difficulty, however, in
making a division of the water in these cases that was ap-
parently satisfactory 1o all parties, where a division was pos-
sible, and where it was impossible by reason of insufficiency
of water to divide, gave the water to the prior appropriator,
to which the subsequent appropriator has generally ac-
quiesced, after the rules and the law has been explained to
him.

It has been my policy not to deprive a subsequent appro-
priator of water where 1 was convinced that the most of
the water so taken would be lost or absorbed before reach-
ing the prior appropriator. 1 do not know of any law for
this, but believe that it has been the custom of former ad-
minis{rations, and in my opinion conserves the greatest and -
most perfect use of the wuler.

Owing to the abnormal rainfall of the season of 1902 there
were but few complaints of shortage of water, and those
were on the North Platte river in Lincoln couniy and the
Lodge Pole in Kimball county, On the latter I opened up
two dams and closed three headgates in July, keeping them
cloged about thirty davs for the benefit of a prior appropri-
ator. The trouble in Lincoln county occurred late in the
season, and on two occasions I closed one ditch and within
twenty-four hours there was water for both of them. On a
third complaint I found there was no waterv for either party.

Notwithstanding the abundant and frequent rains of the
past season, irrigation has been generally practiced over my
division, and has proved a success, as is shown by the uni-
versally and materially increased yield of fields irrigated
over those depending on rainfall alone. A season like the
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last occurring five years ago would have caused a set-back to
irrigation in the sub-humid region by producing apathy in
the minds of the public on the matter, but there is no apathy
noticeable now. The results and possibilities are better
known and public interest is aroused, and a season or two
of moisture can not dispel entirely the memory of many sea-
sons of failure, partial and complete, for the lack of the
water that ran to waste before their doors,

Land values have been slow to respond to the expectatiohs
of the advocates of irrigation, but during the last two years
the increase in demand in values of irrigated and irrigable
land has been very marked, in many instances reaching 50
and 100 per cent, and lands have shown an increase of
production that fully justifies the advance.

Respectfully submitted,
H. O. Syritn,
Under Secrctary Water Dirision No. 1, State Board of
Trrigation.
Lexington, Nebraska, December 1, 1902.
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REPORT O R, H. WILLIS, UNDER ASSISTANT,
WATER DISTRICT NO. 2, WATER
DIVISION NO, 1-A.

To H. O. Smith, Under Scerctary of State Board of [riiga-
tion, Division No. 1:

SIR—By request and in accordance with an established
¢ustom, I have the pleasure to submit to you and our honor-
dble superiors, in as brief manuner as possible, the experi-
ences met with in my attempt to perform the duties of under
assistant during the past two years, and incidentally a few
general remarks on the management and success of irriga-
tion canals and the crops grown under them, which may be
of interest to many who will read the State Engineer's re-
port, for such information as will acquaint them with the
ways and methods of irrigation in the North Platte valley.

My district now includes part of the North Platfe river in
Nceotts Bluff and Cheyenne counties, all of IPnmpkinseed
creek and its tributaries, Lawrence lork, and Greenuwood
creeks being the principal tributaries, representing 405 miles
of completed canals and 196,000 acres of land susceptible
to irrigation. The discharge of the Pumpkinseed creek
ranges from 0.5 cu. ft. to 20 cu. ft. per second, the latter dis-
charge being near the wmouth. Greenwood discharges from
5 to 8 cu. ft. per second, and Lawrence Ifork averages about
7 cu. ft. per second. ,

No complaints were made on Greenwood creek.

A great many complaints received from Lawrence I[fork
creek, only three or four from Pumpkinseed creek, and two
from North DPlatte river. One irrigator on the Lawrence
IFork creek did conclude at the beginning of the season of
1401 that the present irrigation laws did not apply to that
¢reek ; accordingly he diverted water at several places along
the ercek by building ditches and dams, and applying the
water to his land to the detriment of irrigators with prior

N
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rights. On complaints of the latter T attempted to divide
the waters of the stream according to see. 35 of the Ne-
braska Irrigation Laws, and was foreibly prevented by the
parties who were unlawfully {aking the water, but not hav-
ing any witnesses, I could not file complaint. Later T went
over the strecam shutting down gates, opening dams belong-
ing to the violators, placing notices at ecach point of diver-
sion, warning them not to interfere with the works without
my permission. However, T had not left the stream twenty-
four hours hefore the violators had destroyed the notices,
opened the gates, replaced dams, and continued to use the
water. Having several witnesses, I filed a complaint before
the county judge against one of the violators, who was ar-
rested, pleaded guilty, and was fined one dollar and costs on
promiging the judge that such work would not be repeated.

Within twenty-four hours the notices were destroyed and
the water again diverted unlawfully. Tor thig offense, un-
der the advisement of the county attorney, the same party
was again arrested under sec. 50 of the Nebraska Irrigation
Laws, making me complaining witness. The trial was be-
fore the district judge at Sidney, November 18, 1902. The
case was dismissed on the grounds that the secfion under
which the action was brought did not provide a penalty for
stealing water from a natural stream. It is hoped that an
action brought under sec. 35 will again result in a convic-
tion,

Asg to the results attained by the application of water to
- the land in my distriet, I must say they have been very flat-
tering. Alfalfa and wild hay are the leading crops in the
North Platte valley., :

Under the Mitehell Canal, which is operated by the dis-
trict system, alfalfa is the chief crop, although small grains
arce grown successfully and in large areas under this canal,
and the yield of grain is of the highest quality. The farmx
under this.canal are in appearance similar to farms in Iowa,
Illinois, and other middle states, well fenced and improved,
with elegantly constructed buildings.
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Canals on the north side in the vicinity of Seotts Bluff
and Mitehell are also supplving water to farms that will
soon be in the highest state of cultivation, producing thoun-
sands of tons of alfalfa hay and bushels of grain of superior
quality. IFarms under canals in the vieinity of Bayard and
Minatare, on both sides of the river, are in a later state of
cultivation, and at present, irrigated wild hay is the pre-
deminating erop, which consists principally of wheat grass.
I"arms under canals in the vicinity of Bridgeport are in a
still Tater state of cultivation for farm crops, but the land
here is fast coming under the tilled class,

An experiment was made during the season of 1902 in
raising sugar beets, which has proved very successful.
About fifty acres were planted and harvested, the test being
from 13 to 16.7 per cent sugar. The soil and climate are
highly adapted to sugar bect raising.

The condition of the canals in general at this time is bet-
ter than ever hefore. The irrigators are realizing the neces-
sity of having eanals large enough, and cleaned from silt
and rank growth of water weeds, and the importance of
having the canals c¢leaned and put in shape in the fall in-
stead of doing the work in the spring, thus giving all their
time in the spring to preparving the soil for early planting.
The ambition of the irrigator to get water over his land and
putting in a large acreage of crops has caused thiem to over-
look the danger he is threatened with in ruining his farm by
too much water standing, which can be seen in mmany places
along the North Platte river,

The necessity of constructing drainage ditches to carry off
the water is as important as the laterals to bring the water
to the land, and should he in operation as soon as the lat-
crals are built to water the land, thereby improving the land
instead of injuring it, by earrying off the alkali that will
accumulate if no drainage had been provided.

The systems of canal operation are four in nuwmber, viz.,
district system, mutual corporation system, corporation sys-
tem, and private ownership.
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The first two mentioned have thus far proved to be far
the most successful, and give the most satisfaction to all
concerned. The cost under these systems range from 50
cents to 75 cents per acre.

Under the district system, the canal works belong to the
irrigated land under that system and receiving water
through its canal. The cost of construction of canals under
the district systems varies according to the stability of the
soil, flumes, and gates, and the neatness in the finish of the
completed works, which has been from five dollars to thir-
teen dollars per acre.

The mutual system differs but little from the district
system. '

The corporation canal system sells water from ten dollars
to fifteen dollars per acre, and assessments run from ftifty
cents to one dollar per acre. Under this system all of the
Iand does not take water, because not costing anything when
not using water. Therefore, it lays too long without being
improved, and losing its portion of the franchise for water.

The advent of the Burlington railroad in the North Platte
valley hag been the means of injecting new encrgy into the
old, and bringing in new settlers, which creates a scene of
activity in the valley that never was here before, The irri-
gators who, before the coming of the railroad, raised only
what they needed for their families, and hay for their cattle,
now are pushing with new ambition striving to produce
more; to get his land in proper shape to irrigate; to do his
part toward completing the canal through which he gets
his water; planting trees, and in a general way improving
their property. As the railroad can carry to a market all
he can raise, his land has increased in value from five and
ten dollars per acre to twenty-five and forty dollars per
acre; his alfalfa fields producing (in three cuttings a sea-
son) five to seven tons of hay per acre; corn, from thirty-
five to sixty bushels per acre; wheat, from twenty-five to
forty bushels per acre; oats, forfy to ninety bushels per

14
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acre; alfalfa seed, six to fifteen bushels per acre; potatoes,
from one hundred to four hundred bushels per acre; wheat
hay, from 1} to 3 tons per aere, and many other products
that sunshine and judicial application of water will raise.

A few words regarding the discharge of the North Platte
river would not be out of place liere, although it is probable
that the state engineer will include in his report tables show-
ing the discharge. This river has its maximum discharge
at. the time it is most needed, June, July, and Angust. In
June the dischavge is as high as 25,000 cubic feet per second,
falling gradually to 560 cubie feet in the middle of Septem-
ber, after which it raises to 1,200 or more cubic feet per see-
ond by the first of October, at which stage it is practically
stationary until April, when the river dischirge raises to
the maximuwn for the scason in the latter part of May or
first of June.

A greater acreage can be supplied with water by the stor-
age of water which goes to waste during the months of maxi-
mum discharge and winter months.

The rainfall varies from twelve inches to eighteen inches
per annum, and such rainfalls are local.

Respectfully submitted,
Ropr. 1. WinLs,
Under Assistwit Scerelary, Water Dicision No. 1, District
No. 2.

1
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THE NATIONAL IRRIGATION BILL.

The Bill recently passed by Congress setting aside the
inoney derived from the sale of public lands in several states
as a reclamation fund to be used in the construction of- stor-
age reservoirs and other ivrigation works will open a new
era in irrigation development. The report of the Industrial
Commission on Trrigation recently published countains the
following: “It is evident that as the population of the
county increases there will be a steadily growing pressure
for land, ewpecially in times of depression, when men seck
work in vain. At such times in the past, the vacant public
lands have afforded a great outlet for the active, progressive
clement in our population. Although onc-third of the whole
United States, exclusive of Alaska and outlying possessions,
consists of vacant public land, much of which is quite fertile,
yet there are few localities where homes can now be made by
cven the most sturdy pioneer. This is not because the soil
is rough or infertile, but is due to the lack of the one essen-
tial element—water. There is water to be had, but the eas-
ily available sources have already heen employed in the re-
clamation of small portions of government land.” In our
own state the amount of water which annually runs to waste
is enormous, and there is plenty of fertile land which only
lacks the application of this water to make it remarkably
productive. A diagram published herewith shows the dis-
charge of the North Platte and Loup rivers as compared
with the Arkuansas and Cache La Poudre rivers in Colorado.
This diagram illustrates the necessity of storage in order to
utilize the water, partienlarly in streams of the nature of
the North Platte river, which earry the greatest volume dur-
ing a few months in the early part of the irrigation season.

We have received many inquiries in regard to the National
Irrigation Bill, and it was thought best to publish a copy of
it in the report, in order to give those interested an oppor-
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tunity to become familiar with its provisions, The work
under this act will be under the direct supervision of the
hydrographic division of the U. 8. GGeological Survey which
is in charge of I, H. Newell, Chiet Engineer. The long ex-
perience of this department in irvigation matters and the
fact that it has been cavrying on the work of investigating
the nature and flow of the principal streams in the arid re-
gion for a number of years will he a guarantee that the
moeney which is available in this fund will be expended in a
careful and economical manner and the greatest amount of
benefits possible will be obtained.

[Pusnic —No. 161.]

An Act appropriating the receipts from the sale and disposal of public lands
in certain states and territories to the construction of irrigation works
for the reclamation of arid lands.

Be it cnacted by the Scnate and Housc of Representatives
of the United States of ALerica in Congress ussembled, That
all moneys received from the sale and disposal of public
lands in Arizona, California, Colorado, Idaho, Kansas, Mon-
tana, Nebraska, Nevada, New Mexico, North Dakota, Okla-
loma, Oregon, South Dakota, Utah, Washington, and Wyom-
ing, beginning with the fiscal year ending June 30th, 1901,
including the surplus of fees and commissions in excess of
allowances to rvegisters and receivers, and excepting the five
per centum of the proceeds of the sales of public lands in
the above states set aside by law for educational and other
purposes, shall be, and the same are lerehy reserved, set
aside, and appropriated as a special fund in the Treasury
{0 be known as the “reclamation fund,” to be used in the ex-
amination and survey for and the construction and main-
tenance of irrigation works for the storage, diversion, and
developmient of waters for the reclamation of arid and semi-
arid lands in the said states and territories, and for the pay-
ment of all other expenditures provided for in this act;
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Provided, That in case the receipts from the sale and dis-
posal of public lands other than those realized from the sale
and disposal of lands rveferred to in this section are insuf-
ficient to meet the requirements for the support of agricul-
tural colleges in the several states and territories, under the
Act of August 30, 1890, entitled “An Act to apply a portion
of the proceeds of the public lands to the more complete en-
dowment and support of the colleges for the benefit of agri-
culture and the mechanic arts, established under the provi-
sions of an Act of Congress approved July 2, 1862,” the
deficiency, if any, in the sumn necessary for the support of
the said colleges ~hall Le provided for from any moneys in
the Treasury not otherwise appropriated.

Seo. 2. That the Secrctary of the Interior is hereby au-
thorized and directed to make examinations and surveys for,
and to locate and construct, as herein provided, irrigation
works for the storage, diversion, and development of waters,
including artesian wells, and to report to Congress at the
beginning of cach regular session as to the resulis of such
examinations and surveys, giving estimates of cost of all
contemplated works, the quantity and location of the lands
which can be irrigated therefrom, and all facts relative to
the practicability of each irrigaiion project; also the cost of
works in process of construction as well ag of those which
have been completed. '

Sec. 3. That the Secretary of the Interior shall, before
giving the public notice provided for in sec. 4 of this Act,
withdraw from public entry the lands required for any irri-
gation works contemplated under the provisions of this Act,
and shall restore to public entry any of the lands so with-
drawn when, in his judgment, such lands are not required
for the purposes of this Act; and the Secretary of the In-
terior is herchy authorized, at or immediately prior to the
time of beginming the surveys for any contemplated irriga-
tion works, to withdraw from entry, except under the home-
stead laws, any public lands believed to be susceptible of
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irrigation from said works; Prosided, That all lands entered
and entries made under the homestead laws within areas so
withdrawn during such withdrawal shall he subject to all
the provisions, limitations, charges, ierms, and conditions
of this Act; that said surveys shall be prosecuted diligently
to completion, and upon the completion thercof, and of the
necessary maps, plans, and estimaies of cost, the Secretary
of the Inferior shall determine whether or not said project
is practicable and advisable, and if determined to be im-
practicable or unadvisable he shall thereupon restore said
lands to entry; that public Jands which it is proposed to irei-
gate by means of any contemplated works shall be subject
to entry only under the provisions of the homestead laws in
tracts of not less than forty nor more than one hundred and
sixty acres, and shall be subject to the limitations, charges,
terms, and conditions herein provided; Prorvided, That the
communtation provisions of the lomestead laws shall not
apply to entries made undeirr this Act.

See, 4, That upon the determination hy the Secrctary of
the Interior that amny irrigation project is practicable, he
imay cause to be let contracis for the construciion of the
sanle, in such portions or sections as it may be practicable
to constriuct and complete as parts of the whole project,
providing the necessary fumds for such portions or sections
are available in the reclamation fund, s thereupon he shall
give public notice of the lands irrigable under such project,
and limit of area per entry, which limit shall represent the
acreage which, in the opinion of the Secretary, may he rea-
sonabhly required for the support of a family upon the lands
in question; also of the charges which shall be made per
acre upon the said entries, and upon lands in private owner-
ship which may be irrigated by the waters of the said irri-
gation project, and the number of annual instalments, not
exceeding ten, in which such charges shall be paid and the
time when such payments shall  commenee. The said]
charges shall be determined with a view of returning to the
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reclamation fund the estimated cost of construction of the
project, and shall be apportioned equitably; Provided, That
in all construction work cight hiours shall constitute a day’s
work, and no Mongolian labor shall be employed thercon.

See. 5. That the entryman upon lands to be irrigated by
siuch works shall, in addition to compliance with the home-
stead laws, reclaim at least one-half of the total irrigable
area of his eniry for agricultural purposes, and before ve-
ceiving patent for the lands covered by his entry shall pay
to the Government the charges apportioned against such
tract, as provided in sec. 4. No right to the use of water for
land in private ownership shall be sold for a tract exceeding
one hundred and sixty acres to any one landowner, and no
such sale shall be made to any Jandowner unless he be an
actual bona fide regident on such land, or occupant thereof
residing in the neighborhood of said land, and no such right
shall permanently attach until all payments therefor arve
made,  The annnal instalinents «hall be paid fo the receiver
of the local land office of the district in which the land is
situated, and a failure to make any two payments when due
shall render the entry subject to cancellation, with the for-
feiture of all rights under this Act, as well as of any moneys
already paid thercon. ANl moneys received from the above
sources shall he paid into the reclamation fund. Registers
and receivers shall be allowed the usual commissions on all
moneys paid for lands entered under this Act.

Sea. 6. That the Secretary of the Interior is hereby au-
thorized and directed to use the reclionation fund for the
operation and maintenance of all regervoirs and irrigation
works constructed under the provisions of this Act; Pro-
vided, That when the pavments required by this Act are
made for the major poriion of the lands irrigated from the
waters of any of the works herein provided for, then the
management and operation of such irrigation works shall
pass to the owners of the lands irrigated thereby, to be
maintained at their expense under sueh form of organiza-
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tion and under such rules and regulations as may be ac-
ceptable 1o the Secretary of the Tuterior; Provided, That the
title to and the management and operation of the reservoirs
and the works necessary for their protection and operation
shall remain in the Governwment until otherwise provided by
C'ongress.

See. 7. That where, in carrying oul the provisions of this
Act, it becomies necessary to acquive any righis or property,
the Secretary of the Interior is hereby authorized to acquire
the gsame for the United Ntates by purchase or by condemna-
tion under judieial process, and to pay from the reclamation
fund {he sums which may be needed for that purpese, and it
shall be the duty of the Attorney-Gieneral of. the United
States upon every application of the Secrctary of the In-
terior under this Act, to cause proceedings to be conimenced
for condemnation within thirty days from the receipt of the
application att the Department of Justice,

Sece, 8 That nothing in this Act shall be construed as af-
fecting or intended to atfect or to in any way interfere with
the Inws of any state or territory relating to the control, ap-
propriation, use, or distribution of waler used in irrigation,
or any vested right acquired therecunder, and the Secretary
of the Interior, in carrying out the provisions of this Act,
shall proceed in conformity with such laws, and nothing
herein shall in any way affect any right of any state or of
the Ifederal Government or of any landowner, appropriator,
or user of waler in, to, or frowm any interstate stream or the
waters thereof; Provided, That the right to the use of water
acquired under the provisions of this Act shall be appur-
tenant to the land irrigated, and beneficial use shall be the
basis, the measure, and the limit of the right.

BEe. 9. That it is hereby declared to be the duty of the
Receretary of the Inferior in carrying out the provisions of
this Aect, 20 far as the sione may be p acticable and subject
to the existence of feasible irrigation projects, to expend the
major portion of the funds arising from the sale of public
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fands within each state and territory hercinbefore named
for the beneflit of arid and semiarid lands within the limits
of such state or territory; PProvided, That the Sceretary may
temporarily use such portion of said funds for the benefit of
arid or semiarid lands in any particular state or territory
hereinbefore named as e may deem advisable, but when so
used the excess shall be restored 1o the fund as soon as prac-
ticable, to the end that ultimately, and in any event, within
cach ten-year perviod affer the passage of this Act, the ex-
penditures for the henefit of the said states and territories
shall be equalized according to the proportions and subject
to the conditions as fo practicability and feasibility afore-
said.

SEc. 10. That the Secretary of the Interior is hereby au-
thorized to perform any and all acts and to make such rules
and regulations as may be necessary and proper for the pur-
pose of carrving the provisions of this Act into full foree
and effect.

Approved, June 17, 1902,
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OPINION O" ATTORNEY GENTEIRIAL
MEASURRMENT 0F WATER TO APPROPRIATORS,

LiNcons, June %, 1902.
Adna Dobson, Lsqg., Stale Bugineer and Sccrelary of State
Board of Irrvigation, Lincoln, Ncb.:

Drar Si—I have the honor {o acknowledge vour com-
munication as follows:

“Under see. 20, art. 2, chap. 93¢, Compiled Statutes, the
question of allowanee of waler in excess of one-seventieth
of a cubic foot per second per acre to provide for loss hy
evaporation and secpage has been a puzzling one. In the
cage of the Mirage Canal taking waicr from the Niobrara
river, there is not much water used for several miles below
the head of the canal, and the loss in this distanee is enor-
nwous. They ¢laim thai (o measnre the water to them at the
head of the canal on the basis of one-seventictli of a cubie
foot for cach acre actually hrrignated would practically ruin
their canal. On the other hand, the Hay Springs Diteh
heading on the opposite side of the river at a point a short
distance below, irrigates land nearver the head of its diteh,
and they claim that they could use the water heneficially.
They claim that, although their appropriation is subscquent
to the Mirage Canal, they are entitled to all the water in
excess of one-seventicth of a cubie foot per second for each
acre of land actually trrigated by the Mirage Canal,

“The matter resolves itself into the guestion of whether
we may allow an appropriator to divert a large amount of
water into his canal which is wasted in transmission, and
is not Leneficially used, where the formation is such that it
seems to be impossible to prevent this loss without great
expense,  Or, shall we limit ihe amount admitted «t (/e
head of the canal to one-seventieth ot a cubic foot per second
for cach acre actually irrigated?
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“1 subinit herewith measurenients of the water flowing in
the Mirage Canal and giving the quantity at various points
and the distance from the headgate. No water is drawn
from the canal for surface irvigation above the point twelve
and one-half miles below the headgate, and in this distance
the amount of water is reduced from 13.8 cubic feet per sec-
ond to 4.4 cubic feet per sccond at the point where the first
water is diverted.

“Following are the measurements of Mirage Diteh, June
3, 1502:

“Af headgate ..o oL 13.8%1 cu. ft. per second.
“o1 mile  below headgate 1184 0 “
13 3 114 & 13 11-:;7 13 114 o 114
19 4 (; 13 113 113 !’."'(i [ X3 %3 6
[£9 6 on  « 143 {4 741 & W {3
[49 9 41 [1 111 “.‘l_l\' 143 1 1) {“’
44 12.5 144 111 113 43(; T 14 i 114

In absence of a statute which provides for the disposition
of water for the purposes of irrigation, a prior appropriator
has the right to divert from the natural stream a sufficient
quantity of water to supply his needs at the place where it is
used. In conntries where irvigation is necessary it is unlaw-
ful to waste water which can be utilized, and the paramount
interests of the public prevent a prior appropriator from di-
verting more water than is esseniial for beneficial uses or
for domestic purposes. The ditches, flumes, and other means
of carrying water to places of distribution on the Tands must
be constructed so as to prevent unnecessary waste or loss.
These rules have been enforced by the conrts of California
and other states for many years., In Burrows vs. Fox, 98
Cal., 67, the court said:

“Plamhli» have the right to divert from the stream a
quantity of waler sufticient to yield at the place of use the
quantity required after the loss by absorption and evapora-
tion of so much thereof as is necessarily so lost in a diteh
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and flume well constracted and kept in good condition.
Ditches and flumes are the usual and ordinary means of
diverting water in this state, and partics who have made
their appropriations by such means can not be compelled to
substitute iron pipes, though they may be compelled to keep
their flumes and ditches in good repair so as to prevent any
unnecegsary waste.” '

In Natoma Water and Mining Co. vs. Hancock, 101 Cal.,
o1, this language is used:

“While the right of the prior appropriator is carefully
protected, he is compelled to exercise it with due regard to
the rights of otliers and the paramount interests of the pub-
lic. The quantity of his lawful appropriation can not be
diminished, but he must return the surplus to the stream
without unnccessary waste, and he must use reasonable dili-
gence and reasonably efficient appliances in making his di-
version in order that the surplus may not be rendered un-
available to those who are entitled to it.”

The following cases sustain the sanme principles: Barnes
vs. Sabron, 10 Nev., 233; Low vs. Schaffer, 24 Ore., 245.

The rules stated are by statute made the law of this state
(Compiled Statutes, ch. 93a, art. 2), but the amount of
water which a prior appropriator may divert from the nat-
ural stream is limited to one cubic foot per second for each
seventy acres of land. The effect of the latter provision,
within the limitation stated, is to make the appropriator re-
sponsible for all waste in his own ditech. This rule seems to
be proper in this state owing to the absorbing charvacter of
the soil threugh which ditches must necessarily pass.  Sec.
20, art. 2, chap. 98¢, Compiled Statutes, limits an appro-
priator to a beneficial use, and provides:

“No allotment for irrigation shall exceed one cubic foot
per second for each 70 acres of land for which said appro-
priation shall be made.”

Under sce. 11 of the article eited the under secretary act-
ing for the State Board of Irrigation has authority to dis-
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tribute water to the appropriators. The statute makes pro-
vision for only one place of distribution to the appropriators,
namely, at the headgate. The statutory provision is, in part,
as follows:

“The appropriators of any of the public waters of the
state shall maintain to the satisfaction of the under secre-
tary of the division in which such appropriation is made a
substantial headgate at the point where the water is di-
verted, which shall be of such construction that it can be
kept locked and closed by the under assistant, and such ap-
propriator shall construct, and maintain, when required by
the under sceretary, a flume or measuring device as near
the head of such ditch as is practicable, for the purpose of
assisting the under assistant in determining the amount of
water that may be diverted into said diteh from the stream.”
(Compiled Statutes, ch, 93a, art. 2, sec. 37.)

I am thevefore of the opinion that, under the statutes of
this state, no appropriator of water for irrigation is entitled
to more than “one cubic foot per second for cach 70 acres of
land,” where other appropriators are demanding water, and
that measurements for purposes of distribution to appro-
priators must be made at the headgate.

Very respectfully,
I*. N. Provur,
Attorney General.
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RECOMMENDATIONS.

The Nebraska Irrigation Law passed in 1893 is very com-
plete and has proven quite sutisfactory.

Under it about one thousand claims for water rights
acquired prior to April, 1895, have been before the Board
for adjudication, and 694 applications have been made under
the law of 1895, In nearly all these cases the decision of
the Board has been taken as final, and there have been very
few appeals to the courts, '

This is a very satisfactory condition when we consider the
confuston which existed in irrigation matiers hefore the pas-
sage of the present law and the organization of the State
Board of Irrigation.

There are a few minor amendwments to the law which I
believe should be made,

DISTRICT TRRIGATION LAWS.

The District Irrigation Law relating to the bonds of irri-
gation districts provides that “apon preseutation of the cou-
pons and honds due at the office of the Rtate Treasurer, at
Lincoln, Neb., it shall be the duty of the treasurer of the
county in which the district was originally organized to pay
the same from said bond funds, and all expenses of remit-
tance and postage shall be a proper charge against said dis-
trict and shall be allowed said county treasurer in his settle-
ment; and it is hereby made the duty of the Stale Treasurer
to accept such remiftances and pay the same to the parties
entitled thiereto, on said coupons and honds.”

This scems to be an unnccessary complication, and the
State Treasurer has refused to accept such remittances and
make the payments.

This law should he amended so as to authorize the county
treasurer of the county in which the district was originally
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oreangged to pay these coupons and bonds. The law should
alsy Le amended so as to require the bonds issued by an irri-
Radion district to be registered in the office of the Audilor of
the “State, the same as other bonds.

el pre any proposition to issue bonds is submitted to a
vote tadNestimates of the cost of the proposed work and the
descriptinn of the lands included in the distriet should be
,-,-ubmig{ld to the State Board of Irrigation so that an exami-
nati’a could bhe made to ascertuin whether there is unap-
prop‘l'id‘ted water available for the irrigation of the lands in
the ('\';tgt.-rr'r}f;» whether all the lands included in the distriet
47c suscepiible~to. irrigation from the proposed canal, and
=vhether {fie estimates of cost are reasonably accurate. Such
an eimination would  goinetimes prévent expensive mis-

1akesg.

Ine geeretary of each jyrigation district should be requyired
to report to the office of the State Boaru of Irrigation a list
of the_ officers of the district, the amount, of bonds issued,
and sueh other facis as will enable the office to have a com-
plete record of the condition of the districts,

OFIICIAL SEAL,

The Secretary should be authorized to provide the office
with an official seal, and the seal should be attached to all
papers of an official nature, and it would be a great conveni-
ence if the secretaries and under secretaries were given power
to administer oaths.

I would recommend that the appropriation for field help
be inereased so that accurate surveyvs could be made of all
the canals construeted, showing the ammount of land actually
irrigated from each. This would cnable the Secretary to
determine more closely when a stream is fully appropriated.
Many of the canals have been granted an amount of water
for the purpose of irrigating a large territory wlhere only a
small portion of the canal has been built and the amount of
water actually required is correspondingly less,




